DQCOHENT BESOBE 



BD 124 221 



JC 760 302 



AUTHOR 
TITLE 

PUB DATE 
iJOTE 



•EDRS PRICE 
DESCRIPTORS 



Blumer^ D, M. 

Leqal Liability of Camffiunity College Presidents and 

Bo^rd fjembers, . ' ^ 

18 Mar 76 , ' < ' . 

16p,; Paper presented atyPorun 6^ Annual convention 

erf the A'merican Association of .Community and Jninicr 

Colleges (Washington^ D. C.^ March 17^19^ 1976) 

MF-$0.-R3 HC-'$1.67 Plq^ Ppstage/. 
♦ Administrator Responsibilit.y^ Civil Rights; 
Community College:^; Contracts; Indeiinitjii» Bonds; 
* Junior Colleges; ♦Legal" Problems; ♦Legal 
Kesponsibilit y ; ♦Post Secondary Education ; 
..Presidents.; Trustees . - 



ABSTRACT ^ . 

' " ' ' This document describes the crimi nal ''and legal 
i^lWfility of community coli^ege presidents and board meibers in.sivch. 
area^ as contracts^ civ 11 rights^ ajad fiduciary responsibilities. Also 
described ^re tli€ defetis^s wfiich universities ojrdinarily build to » 
protect** their employees frotp ♦•heise liabilities. These (defenses 
include the^ sovereign or "charitable immunity provided to some public 
ir.st itntions, "the possibility of offering indemnity to convicted » 
pollege officials^ and the provision of insurance coverage to college 
official^.' Suggestion;!^ for limiting liabi^lity include: an assessment 
of the r-isk^ the availability of legal co'unsel trained in college 
l4w^ and the purchase of whatever insurance is available. \NHM)J 
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' ' \ ^ - ■ : ^" ' 

. Rora.lrks by D. H.. Blumer • - - 

' ^ ^ ' ^ • DRAFT * • 

: The. legal Hcibiiity of. offlccrrs and trustees of 
co.riecjes* and univor-, i tnos is a very popular topic these ^ ; ^ 
days.* But r-t. i« not a new .onc^ Thor^ are* caso^ on the^ ^ 
bocks doaLing with 1 ho h-.ruicr, 5;ur round i ng^.uch legal li- 
ability from as- parly as t h'o turn of the "^cent uxy . What rs • 
now', is not tho'fact of su6h legal liabil i ty , but r.lthor its -' 
nature, the scope of such liability, and the outcodie of suits. 

Faculty, members of insl itut ions have J-on^ been liable, 
for the ii: acts. This is vupvcirniy true of f.iculty mer.vbcrs 
engaged in th.e ;;upervision of hu7.ardo\!S activities suoji as 
cilhl(aiCs and lalxir.ttory clas<-.r-s. But since this is a lia-' 
bility which is not new, institutions have had, a chance^'o . -. 
d6v(aop protections for their employ eos , ei ther through in-/ 
su^^an^ or Indemnity. Alternatively, professional associatibns 
have deve.loped^ group life insurance policies covering such li- 
*abil-ity. They have lu^en able to. do so t.. cause 'dver th^' years ^ 
the risks involved have beccme calculable and .therefore i"" ' 
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f.ui <in50 ■companies have boon willing to write policies. 

we, wil3' h(\ d i ccur>54 i iig , ^his situation is-^a little 




^crf OPO' 't forg^ja^v lct me lucntion that ray , 'remarks will 
iri many ^5r>P^<^ts parallel ioni^ sj^tcmont s tnade in a xecjent. 
public^cit icm the TVm^^rioan Ai;sociation of Community and*. .\ 
Jur^ior Colleges. ^ That publication is Briefing Pap^r? I of 
lao^uj Tj-.i^uQS in* PosL-S(f^ondarj^j:d^^ This publication 

Wc^s ^>ont out to all membe^ institutions of AACJG in Nove^^t. 
I't co-ntains two axticlc^ which are^'^ 'tel^^^nt to our discuss'aon 
hoxib today: "/Fhe ^.egal LiabiTfty of Administrators and ^ . 
TriTfite^s''-* and "The I^egal Liability of .F^jculty." 'Let me^' 
takc^' a moment . to ^tc-i,l^k a^bit a|30ut^thife publication^. ^ f t.s ;/ 
purpose wars not in, any way to. replace' local y^gal counsel. 
'Ra^ther, tiio topic's cJ[3G)sen and ^*r4. treatment of the articles^. 
Wf^re sp&c i f i Cecily dc^signcd to provide I hcf*^ack9roujid that ad- 

- ^" ^ ■ ' ' - : / : - •■ 

ministralMs laoed in certain technical legal topics m older 
to ^get tniei r everyday job' done By reading these two', 
arficle^^, as well* as the t>tlior art iclcs in the book ^ I 
berievo that you will hav^! sufficient l^ackground in .tjiese , 
areas\' in order t o rirake more precise judgments al)6ut wl^en'to 
It legal counf.el. ' r • ' ^ ■ ' ■ - 

* second volume, Brie f i ng Tape r s IT , is hpw out. -Those 
of you who have not .seeji^^ur institutional copy/ or wouLd . 
like a'-per r.on^ll copy, can .purclias.c t))f-m' while they are -still 



cons\ 




AAX:JC Corwont ion 3/18/7 6. ^ v.- . - ^ 

Remarks - rdc/e ;3 • ' ' . ' , ' 

• * \ ■ ^. ' ' ■ . • ■ 

\iv<i i 1 ^li'^T^ frpm AAKJC. t^^m plugg i ng'^ t hc^m , not because I 
qet <iny rovnlties' fxom them — f don't--"but because T t-hink 

^that ^thoy r-cont ai n ar t i c,^es i wh i cK are very relevant to- each 

your jobs. ' Each article is ^ not so detailed as to requirfe , 

•a big 'expenditure of time/ but^each' is. detailed enough "to ,.; 
give you some substantial background. We have touched on | 

'other items besides legal liability, of cours'e. Topics ^ [ 
include: Legal S^ssuelfe in' Appo-iritn^iontfe ^ Pj^-omotions and Tenure; 
Co]|^)y^^^ Tr>sues in P,er|feonneL Records 

Policies'; Dealing wi th I\C5]eral RejgT4>atory Agencies; Free 

'Speech .on the !tamp\3^*'> ; apdAso op. ; , • ^ 

-The 'ca'sd' which brought" the issues of leg^al liability 

of ti7ust>scs an'd cbllc^ge prt3teidon1?s to the fore is, of coUr'se, 

the |2i"_oo^dal£ case. - But legal liability is a broader subject 
; • ^ ' ^ ' ^" ■ ' ' ' • • ' * C\ ' • ' 

than that covered by Brookdal e . My approach today will be as^. 
i ' \^ ' \- / , ^ ' " 

foVlow$,."' T am goifiy '.to attempt ao o.utline the major ate'^s 

where liability evm occur. I would ali^o like, to outline the 

.defenses; v.'hich uni'versit iVjs^ ordinar i ly^build to protect their 

employees from this liabl'lity.^ Finally, I'd li,ke to niakQ some 

suggestions ' f or ^ ht)w you' shciild- proceed to prot^t yourself.^ • 

These sucjges t ionS ' curry, no guarantees. J&tf tu, I think they W^ll 

be he;ipful. ... ^ • ' ^ ^ ^ . ^ . \ 

The ^'£poK.da_l_e cqse eind one or tv;o other cases such as • 

the Sibley Hospital c<ise, have made the tissue ol} legal lia- 

bility very prom i ne^nt. > .But ^ * m not convinced that there is 
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» • 

V.^ ' . . . . . ^ ' ■ 

an ianusual ar.iount of logal activity in this area at this 

' ' \ ■ ^ ^ I. . . ' ' ' 

t i TTiG . \ Wh'a t these cases portend is the increased potential ' ^ . 

for liability. In Kiy own i nsti tuition wo do have onc^or two.. 

'cai>os pending, the most prominent of whi^ch involves a^ suit 

fo?: $400 , 000 against my boss and others. The* issue? V^hether 

the failure to proihote an associate prpfessor,to full prdfes- 

sor ijnvolved unlawful sex discriminiOtion . 

It • seeins to me that the greatest danger these cases^ 

hold ]ror continuing good management of institutions is. the" * ^ 

vulnerabil i ty which middle managers and others now feel^. -I. 

detect in my own inscitution a reticence on the part of a few der 

partment chairmen ;an.d deans to move quic'kly in sticky -situatibns 

which riay involve risk to themselves. It-— is further 'my subjective 

iffl^ression thajt there is a tendency to'kick decisions upstairs; ' 

a Leudcn.cy to^avoid the risk,^and perhaps a feeling that the 

i ns t i t'u't i on has not provided protection and support to thf:>se 

rniddle' i^anaof^rs which is commensurate with the responsibilities - ^ 

they are being asked to shoulder. In institutions which wish 

to fostpr some measure of departmental autonomy ^ and Icol Ifegial ^ 

judgment, this attitude is disastrous. In my view, therefore, 

it is^ absolutely essential that institutions do provide maximuin 

support and pi^otection for all administr^^tors and trustees who, 

aftc^r all, wish nothing mora than to act reasonably-' and prudently 

to do their job without unreasonable t'lireat of personal financial 

disaster. It seems a small enough request 
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It is al so true in my view' that,- in ^ the-^bBenoq of 
adequate protc^ctiOn against legal liability, offls^rs and 
enployoes may become overfly , legal istic , depending tqo much 
o^ lawyers foij decisions which most properly should be mad^' 
by academic administrators. Proper protection and support 
will help to. avoid' this pitfall as welL, ' .^^^ 



Pub lic vs . Pr i vate Tn s. titutions " \ . 

At the outset we. should make a distinction between public 

and private institutions. The vast majority of community and 

. "> ■ 

junior colleges are> of course, public-.^' This di stinction ^ i s 
important in determining what,, if ^ any, immunities^ the insti- 
tution and its c*mployoes^ have by law againstr liability for^ suit 
At conimon laiN^ charitable organization's , were protected by 
charitable community. This immunity protected organizations 
engaged in charitable enterprises from" liability 'Jor suit 
during the reasonable pursuance of their charitable .activities . 
Without goipg irito greay detail, let me say 'si mply tha t this 
doctrine has been substantially eroded in' recent years. 

However, the doctrine, of sovereign immunity is still a 
viable doctrine. This doctrine' 'simply says that government , 
agencies and certain" government ofJl'icial^ in .tjie pursuance of 
their duties are immune from suit. Wit derives 'from medieval 
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Anglo-Saxon laW. ' In medieval times the; king was 'the foun- 
tainhead of all, law. 'Executive -officers, and the' 'courts 
a}l deri ved. iheir power from the^ king . The argi^inent, 
tlierefore, went— that the king could not sue hrimself. 
Furthermo-re, a king 'with divine right could do^ no wrong. 

• l Subs£aj^tial remnants of this doctrine Vemain in many 

V .... ^ - 

States. In other, states it is abolished or altered by 

statute.. Thus, for example, government officials in 

Cal^ifornia are .not covered Js^^overeign immunity for their 

wrongful acts. Lower officials 'in Kans^as and Georgia ar.e 

*npb covered when they act for an improper ^purpose . In 

Maryland^ only certain higher 'bf ficials are covered. 

Curiously enough, public officials in Katyland who take an 

bath of office' and bear a commission, such as police officers, 

^are also covered, however. ' « 

It is impossible to make a ..general i zatign ' which is 

■* . ^ ■ 

applicable t'o 1;.he situajiion in every state. The breadth and 
depth of, so\Aereigh ' immunity varies glreatly^. It varies^not 
only among states, but within st^te*s.o For"-e>^ample , many . 
std|es accept the doctrine that sovereign ipmiunity for 
I municipal organizat4ons and off icials is les^ than that , for 



their state' counterpa 
only governmental act 



rts. It i^ said that in municipal agencies 
.are covered, not proprietary acts . . 



Governmental acts are Befined' as thosewhich are intimately. 
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asj^p'oiated with the^ governmental process such^,as law 
enforcement. Piro-prietary acts gre those which pfjbS^ce a 
profit and are not ordinarily associf^ted with thd.gov- 

ernmen'tal function. An example of a proprietary activity 

<- . ^^ .^ ^ '* 

would be a^ si-ate-run store in a public building * 

V It should be stated that sovereign immunity is a dying 
concept. There are, strong argumehlis against it in* this modern 
day. It leaves the^ victim Without .a recourse. At Maryland, 
f or'-'e^am^le , I feel "go^eat reluctance at having to tell 
victims that they have no recourse tp the University, by 
law. Recently, for example, ^a student fell through a grating^ 
in a* dormitory building and was^ kill ed . The University was 
precluded in helping in- any Way^ although it was clearly 
.negligent. We see a dozen or Vnore cases like this every year. 

Obviously/ however strong the concept of sovereign im- 
munity might be in • your sjtate , it should'never bd* an excuse 
for .lowering the standard of cate that you take in complet- 
ing your assicjned/duties . . . 

I would now 'like to brie^f ly review the^ key ^e^s of 

potential Ij^ability for administrators and trustees. 

f ' - . « ^ \ ' ♦ . 

Co ntracts ' . ^ ; " . ♦ ' ^ ' 

One areB which can^xpossibXy l^^ad 'to pc^rsonal. liability, 
is the area of contracts. ^dequate management care should 

avoid 'this contingency entirely. As Irjng as one routinely 
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signs contracts m the clear cap^lcity of an-^ agent, and not 
in his personal' capacityV'he should avoid personal liability 
On contracts. In the a'rticle on >legal liabilities of -admin- 
istralors arid trpstcc^s in Bri ef in g Papeys ^ some suggested' 
language to avoid personal liability on contracts i's given. 
I would refer you to pace 13. , - rV 

Tort Liabili ty . . / ' • ' ' > ; 

' ' ' '''''' ^ " J 

Tort .liability is perhaps the most familiar kind-^ of 

» * 

liability. A torji: is a civil-~as opposed to a crimiilal-- 
wrong against another. Thus, for example, a simple robbery 
could give rise t6'"'two trials, a criminal one for the criirre " 
pT' robb<|;ry., ^nd a civil one for. the ciXH-1 tprt of assault : 
or^ for conversion of^ money; • ^ 

Iri the college context potjential tort liability can be 

, \ ' '• ^ / . ' ^ 

foojnd in the science lab, on the athletic field, in public- 

h^llwavs, or in a thousand o'ther areas where civil wrongs 

... ^ z'^- \ ' \ 

may l')e- commi t ted . ■ ' ■ * 



Ci vil" Rights ^ 



Many of \is ha^e heard of what^, are termed '^1983 suits. 
These suits stem fr.om Congressional acts which were passed 
a-fter the Civil ,War to protect •thp newly^ won rights of freed 
^s.l^ives. ' 'However their languSg^e Is ^ quite brogd and cpvers 
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civil rights in general. Of special importance is that 
those acts' px-ovide for moneta^ry damages for the violation 
of constitutional rights . ^ The suits derive their ni^mes from 
the titation ,in the United States Code where the relevant la^ws 

are found — 42 USC, gectipn 1983. -It is these suits, which have 

, ' J. > ' 

» ' ■ * ^ , ' , - ,> 

. brought peiitaps the bulk of the publicit^y; in recent years 

surroundii^g the legal liability of adma,na,strator s and ti>ustees. ^ 



Fidicuary Liability ' 



i 



. The final rn^jor > area .which prbvide^s" potential for >egal 

■ / ■ /■ . . • - . . - 

liability for ^trustees '^nd adininistrators is ja. potential 
breach of their fiduciary responsit^rlities . Fiduciary duties - 
are those speqJLal resij/onsibKLities which are placed upon, 
trustees and ^mini s praters by virtue of their joh?,s. The ^ 
extent of thesd duties ''wi'li^airy; , from state to state. Some > 



institutions of higher educatic^T^^e legal corporations. * My 
own is a corporatiQ|i , in addition to being a state agency. As 
siich, the Regents of the University of Maryland .aire held to a 
standard of care w][;iich is lower than that of tfustiees of/ a 
trust. Directors of corporations are ordinarily ^held liable 



.1% 
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^only in relatively egregious situations. They c/innot ^ 
ordinarily be liable^for ^ \ \ 

simple Jmistakes in business judgment. The;/ can, 
however, be liable, for example, when they, prof it from 
personal dealings with the institution.. 



Criminal Liability " ' ^ ^ 

-I suppose it would be necessary also to mention the 
category of crimin-al liability., - Certainly no administrator 
oV trustee should ever be in the position of , being liable, for 
a criminal act. And it\ is easy to avoid thi^s predicament . 
Crimes almost^nniversariy rec^uire criminal, intent . A ' trustee 
pr administra^^tor who acts reasonably and in good 'faith will 
avoid criminal liability. . \ ^ 

I would now like to turn our^ discussion <to the ma^or 
kinds of protections which are available^ to trustees and ad- 
ministrators in all these area^s are potential liability. 



Indemnity ^ * 



At the beginning of my remarks, I mentioned that I felt 
it was imperative that institutions should provide proper pro- 
tections and support against personaX liability to its trustees 
and administrators acting in- good faith. One of the traditionally 
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most comion'methodB of providing , such pSrotection is 

indemnity. Indemnity in thi? context simply iricans that ^ ' / 

the ins^titution would pay all costs incurred hy the trustee 

o^. administrator as 'q. result of Jiis acts. Thq problem with 

" . f" • ■ , 

indemnity as it is ordinarily used, is 'th^^t it requires an 
affirmative 'finding that the person is worthy of indepinifi- 
cation in the particular situation. This may'^^e cold comfort 
since the protection is not cex^tain. For example^', the 'State^ 
of Maryland provides hy statute that coll-fenes and universities 
may petition the Sta-te Board of- Public Works for money to pay 
damaiges of employees who incur such damages while completing 
duties within' the scope^f their employment. While the pro^ 
tection IS potentially rather complete, it is still a 
protection which ^is potential in* nature. ^ • " \ ^ 

" ' • " •\ . ' i * 

Insurance ^ ^ * • , " -o 

: . » If 

^ -~ J ' ^. 

^' ■ • ' . ' " . . . . 

The preferable protection would be insurance. The 

^biggest problem with this protection is the lack of adequate 

policies prese'ntly available. Certainly there are^ policies a 

v;hich adequately cover tort liability. But the area of li- 

» 

ability for violation ' of^ constitutional rights is 4uch a new 

^ area that it is very dif f icul-t to find a* policy or an upder- 

* • "< . ^ 

writer who will write -a policy which is -relatively complete 

in -its coverage. Some professional organizations, such as 

,-thc American Association of School Administrators have^ 

attempted to write' a group policy • which covers /administrative 

• • i 
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liabilities at most times. Nevc^rthcless , problems remain, 
and I believe will continue to remain, until such time as • 
insurance cohipanios "can properly assess the risks'.. This 
will only come af ter we have more com^leiie .experience wi th 
how courts will handle theJse new C^reas . . , -^.-^ 



Some STiTjqe stions 



r 



• What are administrators and 'trustees to do in, the 
meanwhile? * 1 would suggest 'the following. 

The first order of busirtiess is to assess your risk. 
You should ask your college attorney for a det^il'ed ex-- 
planation of the extent of sovereign inununi ty ' 6r chfar i table ' 
immunity in your state. You should ask him also concc!l>ning ^ 
any s tatutes or regula-tions having to do wi th ••^tndeinni ty of 
state officials. If you .are without adequate coverage or 
protection, you should explore the possibility of liability 
insurance .\ • There are severaX bboks put out by^ national 
higher education- associations which ,can help guide you and 
your staff in this area. A l^ook. written in 1972 cai^Xed The 
Management of Risks in Institutions of Higher Education , is • 
available from the National Association of College ahd 

University Business Officers. A relatively de'j^initive woVk 

« * - * * ' 

on insurance in this whole area by the same author as the book 

jus.^^entioncfd, wn 11 be available in June, published by the 

Association o^ American Colleges. 
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You will fAnd t ho pr^oct^s.s of inr>uring your officer's 
and manacji^rs an C'>:pon5;ive one, and possibly not^a complete 

'4 

protection. 

Some othc^r tidvico-. is in ord(^r. You should havevthe 
avai 1 abi 1 i iy -of legal couniH^l who is f amil iar ' w A-h the 
special areds of college law. This rs rto long(5;r a luxury, 
but ^ nt^ccissify for administrators and Ji,ruj5tC;0s in higher 
education. You should take certain precaution^ in your 
everyday wgrk . , l^^ost o£ ,the5:ie are a matter of common sense. 
Georg^e Shur in his article in the Bri etf ing Papers on legal 
liability of faciiffty, lists some of them. He mentions, for 
example, that when )£lealing with a fiot issue it is wise to • 
h^ve a third patty, present . In the alternative a lacmo* to 
the file written after the meeting may prove to bq useful. 
He po^ints out that almost nb ' conver sa ti ohs or memos are 
jvrivato or cunf i dential , Almost everything is subject to 

subpoona, xind conversations may bp quoted in a trial as an 

* J * 

admission against you. ' ^ ' ^ 

f ' ' ' ■ ' 

Another good rule of thumb is to have legal coui^sel 

review all contracts before their expcution. This may seem - 

cumbersome. ?ll?)wev(^r , mosi t contracts' fall .within tlie certain 

specific area^5, and review can usually be dojie quickly. In 

some cases st/irfdard contracts qould be u^6d and rdview\ may - 

not. b-e necess"ary. Bepnuse of the fastbreaking nature of legal 

i fisues in higlicr cducatiop, xt- ^'l^ ^J^^^ have senior admin- 



istrators meet pt.^x i pdi cal 1 y in' a* semi nar!* wi th 1 egal\counsel . 



/ 
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. AL. tyidt tine coUnl^el Cty;} review new deve] opinent and can 
dL5;cu5:s c:u]j t i n/iing problems of gcuieral interest 

" Perhap5/ the/ bet;t culviee .that ont.^ can give to an 
culini ni strLit 0r or ttu.stc^e is to'be a " rtNi^Onable " pcn'i^on. 
If in all your acts .you act? rear.onlabl y , priadently and' 
in good fAith, you nuniirizc the chancc^;,r; of suit and maximize 
the chai/cos of wi'nning thof^e rvtiitiS whicji d^e actually insti- 
ti^ed adainst'you. While at^times i.t may be a- temptation to 
act quickly, or cvfin [perhaps in anger, it i^s best tp count 

to t^en,'Or even to sleep on^it*. Perhaps one piece of good 

/ - ' , ' ' " * - 

adv/ice in this vein is to use /^braham I^incoln's technicjue. 

Wl-Ven dc^eply angered by some insvilt or l^y souic^one's mistake, 

would injiied lately write the le»1 ter he wcinted to send/ , 

i\Q. would t}ir^n wait one day. His anger having cooled, he 

^/ would write, a second 1 etter , de^, t roy the first, and s.end 

the second. Thi s teclmique had .the advantage of saying 

wl^^at he wantf'd without having to pdy forvit. 



S:iinnnar^^ * • • : 

"Most o-f my experience is with insti tu t ions^vi th large 
enrollments.' What this has meant is that the sypcrior-s for 
whom I/Vork arc constantly being named defendants in suits. 
Indeed they may be^ defendants in as many as four or five 
suits at any gi\n?n tinio. Since the University of Maryland ' 
has af'preserit in exc(^ss of 2'0 act.jve suits c^igainst it, and 
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^ that nunibc»r is not atypical for largo institutions, the 
possibility of suiT is; not a n;ero potential one. 

Never 1 hoi e^:r, , if clci^nagcs arc awardc^d, -the state has 
i ndemni f ied-- i'ji Kiot^t canes of which I am aware. Any other 
recour.se would bo an unboarabTo one. So, the risk Uiay not* 
bo qujfe as groat as it seefns. . 

In short, then, administrators face yet another 
and new risk. We are in a time of transition, and . thetef pre 

/'it is a parti^m] aYly 'uncomfor-table timp'. Yet we must ride 
with the waves, and lo^ork to. develop adequate' iprotection for 
our trustees and admini^tr'ators . In the meantime, it is : 
incumbent upon us to " coiltinue^f p move with our ordinary 



prudence and gbod faith and that, perhaps mor^ than». in^ 
domni^ty, ins-urance, or'other devices, will serve us in good 
slo^d cis e protection and support. 
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